
26 The Dentist  February 2019

Le
ga

l

Restrictive covenants 

A restrictive covenant generally 
involves the seller of a dental 
practice agreeing to not 

compete with, or solicit patients or 
staff from, their former practice. Such 
a provision can be an important way 
of protecting the value of the goodwill 
of the practice in which the buyer has 
made a significant financial investment.

practice for a period of time post-sale.
 Restricting the seller from 
representing that their new practice 
is carried on in succession to, or in 
connection with, the practice that they 
sold.

Having considered the types of 
clause that could be included in 
the sale contract, we then have to 
understand how the law treats them. 

The common law doctrine of 
‘restraint of trade’ was developed by 
the courts to protect the principle that 
a person should be free to conduct 
business, follow their trade and use 
their skills without undue interference. 
As a result, courts will not enforce a 
provision of a contract that constitutes 
an unreasonable restraint of trade. 

A buyer must therefore be careful to 
ensure that any restrictive covenants 
imposed on a seller go no further than 
is reasonably necessary to protect the 
buyer’s legitimate business interests.

Damien Charlton discusses what is and is not legally enforceable. 

Whilst this might be simple in 
concept, the legal position is rather 
more complicated and care is needed 
in drafting restrictions, otherwise the 
restrictions could be unenforceable, 
leaving the buyer without proper 
protection.

The starting point is to understand the 
different types of restrictive covenant 
that could be included in the contract 
for the sale of a dental practice.

Common forms of restriction include 
both ‘non-compete’ provisions and 
‘non-solicitation’ provisions, such as:
 Restricting the seller from 
undertaking dental work in a particular 
geographic region for a period of time 
post-sale.
 Restricting the seller from soliciting, 
or providing dental treatment to, the 
patients of his former practice for a 
period of time post-sale.
 Restricting the seller from soliciting 
the staff or associates of his former 
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The restrictions contained in a contract for the sale 
of a dental practice will often be subject to negotiation 
between the buyer and seller, and what is reasonable 
depend on the circumstances of a particular transaction. 
Often, there are two key elements which will need to be 
considered carefully – the period of the restriction, and the 
geographical scope of the restriction.  

Time periods
A full non-compete provision which prevents the seller from 
undertaking dental work in a particular geographic region 
is generally seen as the most harsh form of restriction, as it 
potentially impacts on a seller’s ability to earn a living to a 
greater extent than a clause which merely prevents them 
from soliciting the patients of their former practice.  

A court may not, therefore, be inclined to enforce a 
lengthy non-compete provision, particularly if the buyer’s 
interests could be adequately protected by other types of 
clause (such as non-solicitation of its patients).

Equally, the duration of a non-solicitation of patients’ 
clause needs careful thought. The purchaser of a dental 
practice should try to obtain a restriction of sufficient 
duration to enable them to establish a relationship with 
patients – so the duration of a reasonable restriction might 
be related to the regularity with which patients attend for 
check ups.

It might be that the seller will be staying on as an 
associate in the dental practice following the sale, so 
consideration will need to be given as to whether the 
restrictions should apply from the date of the practice sale, 
or the date from which they end their associateship with the 
practice.

A clause which restricts a seller from using a name that is 
similar to the name of the practice which is sold would not 
usually have a time restriction – but the seller should think 
carefully if the practice name includes his personal name, 
rather than a name related to the location of the surgery. 
In such cases, the seller could ask whether the right to use 
such name should be excluded from the assets that are sold. 

Geographical scope
A key part of any non-compete provision will be the 
geographical scope – that is to say, the size of the area 
within which the restriction applies. A restriction which 
extends far beyond the area from which the practice draws 
its patients is unlikely to be seen as reasonable. 

What is reasonable is likely to be fact specific. For 
example, a rural practice will draw its patients from a 
much wider geographical area than a suburban one. A 
25 mile radius for a rural dental practice may be deemed 
reasonable, whereas a five mile radius for a city centre 
practice might not. 

It is vital from a buyer’s perspective that legal advice is 
sought on restrictive covenants when purchasing a dental 
practice. Careful drafting is required to make sure that the 
buyer’s legitimate business interests are protected, but in a 
way that is likely to be considered reasonable.  Although 
it might be tempting to argue for very broad and lengthy 
restrictions, this could just introduce uncertainty as to 
whether the provision is enforceable at all.


